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Abstract

Tariffs have re-emerged as strategic instruments of economic statecraft, reflecting a shift in global trade
governance where power and security increasingly shape market relations. The 2025 Vietnam-U.S. tariff
deal exemplifies this transformation: introduced under the International Emergency Economic Powers Act
(IEEPA), it marked the first time emergency powers were used to impose unilateral, partner-specific tariffs
outside traditional sanctions. While protectionism and WTO paralysis have been widely studied, little
attention has been given to how unilateral tariff measures reshape global value chains and generate legal
and institutional forms of adaptation. This paper fills that gap by examining the Vietnam-U.S. tariff episode
as a model for understanding how unilateral tariffs trigger legal and institutional adaptation across multiple
levels in the emerging trade order. Using a qualitative legal and policy analysis, the study assesses the legal
foundation of the IEEPA-based tariff regime, its WTO compatibility, and Vietnam’s adaptive measures in
regulatory transparency, industrial localisation, and contractual adjustment. The analysis finds that
transhipment disputes expose the fragility of non-harmonised rules of origin, retaliation has shifted from
collective, rule-based enforcement to unilateral discretion, and innovation emerges as one mechanism
within broader processes of legal and institutional adaptation for sustaining participation in global markets.
The paper concludes that when formal trade enforcement collapses, smaller economies can maintain
credibility and bargaining power not through retaliation, but by enhancing transparency, clarifying origin
rules, and embedding flexibility in trade and investment contracts, thereby turning compliance into a
strategic form of adaptation.
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1 Introduction

The resurgence of tariff measures in the mid-2020s marks a decisive turning point in
the reconfiguration of global trade governance.! Once considered relics of pre-WTO
protectionism, tariffs have re-emerged as strategic tools of statecraft, deployed not only
to address trade imbalances but also to assert economic sovereignty and advance
geopolitical objectives.? This shift reflects a more profound transition in the post-
pandemic order, where national security and industrial policy increasingly shape trade
behaviour. As a result, tariffs have transformed from fiscal measures into strategic tools
that connect legal, political, and industrial dimensions of international trade.?

The 2025 Vietnam-U.S. tariff deal represents a critical inflexion point within this
evolving landscape. Unlike earlier unilateral tariff episodes grounded in trade remedies or
WTO-consistent safeguard mechanisms,* the measures were introduced under the U.S.
International Emergency Economic Powers Act (IEEPA), marking the first use of emergency
economic powers to impose partner-specific tariffs against a non-sanctioned trading
partner. The dual-rate regime of 20 and 40 percent imposed on Vietnamese exports
exemplifies a broader pattern of widespread, discretionary tariff action associated with
the “Trump 2.0” phase of U.S. trade policy, in which emergency authority substitutes for
multilateral discipline.® Vietnam’s position within global value chains, as both a
manufacturing hub and a re-export platform, made it particularly vulnerable to the United

' Faisal Islam, ‘Trump Tariffs: This Is the Biggest Change to Global Trade in 100 Years’ (BBC News, 3 April 2025)
<https://www.bbc.co.uk/news/articles/cly1j2v4klzo> accessed 15 August 2025.

2 Reuven S Avi-Yonah et al, ‘From Relic to Relevance: The Resurgence of Tariffs’ (2025) 4-5 University of Michigan Law
School, Law & Economics Working Papers 290 40.

3 Sophia Miller, ‘Tariffs, Trade Wars, and Supply Chain Diversification Strategies’ (Global Trade Magazine, 11 June 2025)
<https://www.globaltrademag.com/tariffs-trade-wars-and-supply-chain-diversification-strategies/>  accessed 15
August 2025.

4 Ammar Zafar, ‘Protectionism, Power, and the Erosion of WTO Discipline: Legal and Economic Lessons from the Trade
Wars’ (2025) 12 Social Sciences & Humanities Open 1, 3 <https://doi.org/10.1016/j.ssaho.2025.101983> accessed 17
August 2025.

> Rajan Sudesh Ratna, Selim Raihan and Prabir De, Reciprocal Tariffs under Trump 2.0: Strategy for Resilience for South
and South-West Asia (UN ESCAP South and South-West Asia Office 2025) 8.
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States' (U.S.) claims of transhipment and deficit-driven reciprocity.® The case, therefore,
provides a concrete example of how the return of tariff politics intersects with supply-
chain interdependence and legal ambiguity.

Despite extensive scholarship on unilateral tariffs, including perennial trade remedies
and the 2018-19 U.S.-China tariff escalation, existing studies have focused mainly on
macroeconomic impacts,’ retaliation dynamics,® or systemic WTO erosion,® with limited
attention to how emergency-based, partner-specific tariffs reshape global value chains
and generate legal and institutional forms of adaptation. In particular, the literature has
yet to examine how smaller, trade-dependent economies respond when unilateral
measures operate outside established enforcement frameworks and formal dispute
settlement mechanisms lose traction. This paper addresses that gap by examining the
2025 Vietnam-U.S. tariff episode as a model for understanding how unilateral tariffs
trigger legal and institutional adaptation across regulatory, industrial, and contractual
domains, revealing a broader transformation in global trade governance—from
predictable, rule-based coordination to fragmented systems characterised by discretion,
adaptation, and compliance-oriented strategy.

Methodologically, this study employs a qualitative, multi-level analysis integrating legal
interpretation, institutional comparison, and policy assessment. It situates the U.S. tariff
actions within their statutory framework under IEEPA, evaluates their compatibility with
WTO obligations, and traces Vietnam's adaptation through regulatory transparency,
industrial localisation, and contractual adjustment. This approach forms the basis for the
paper’s structure: Section 1 introduces the design and legal foundation of the Vietnam-
U.S. tariff regime; Section 2 assesses its WTO compatibility and the systemic risks
associated with unilateral tariff enforcement; Section 3 examines legal and institutional
adaptation within global value chains; and Section 4 discusses broader implications for
trade governance and reform pathways.

2 The Vietnam-U.S. Tariff Deal: Design, Legal Basis, and Unilateral Logic

2.1 Design and Scope of the 2025 Tariff Measures

The 2025 Vietnam-U.S. tariff measures, announced in the presidential proclamation on
further modifying the reciprocal tariff rates on July 31, 2025, introduced a two-tier tariff

6 Arendse Huld, ‘The Impact of Tariffs on Vietnamese Exports: US-Vietnam Trade Relations under Trump 2.0’ (Vietnam
Briefing News, 26 August 2025) <https://www.vietnam-briefing.com/news/us-vietnam-trade-relations-trump-impact-
tariff-viethamese-exports.html/> accessed 10 October 2025.

7 Joost Pauwelyn, ‘How the US Reciprocal Tariff Plan May Save the Global Trading System’ (2025) 24(4) World Trade
Review 509, 513 <https://doi.org/10.1017/51474745625101055> accessed 15 September 2025.

8 Davin Chor and Bingjing Li, ‘Illuminating the Effects of the US-China Tariff War on China’s Economy’ (2024) 150 Journal
of International Economics 1, 2-3 <https://doi.org/10.1016/j.jinteco.2024.103926> accessed 17 September 2025.

9 Jennifer Hillman, ‘A Reset of the World Trade Organization’s Appellate Body’ (Council on Foreign Relations, January
2020) <https://www.cfr.org/report/reset-world-trade-organizations-appellate-body> accessed 15 August 2025.
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regime that substantially altered the tariff landscape for Viethamese exports. The July
measures were broad in scope but not uniform in application. In principle, products listed
under the relevant harmonised tariff schedule of the United States (HTSUS) headings were
subject to an additional duty of twenty percent (20%) above the prevailing most-favoured-
nation (MFN) rates in column 1 (general).'® However, this baseline application was
qualified by transitional exemptions, shipment cut-off dates, and subsequent negotiated
adjustments, resulting in differentiated tariff exposure across product categories rather
than a single uniform treatment.

L
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Figure 1. Tariff determination process under the 2025 U.S.-Vietnam Trade Adjustment
Order."

A higher surcharge of forty per cent (40%) points is imposed where goods are deemed
by U.S. Customs and Border Protection (CBP) to be of third-country origin, a provision
clearly aimed at transhipment practices, particularly those alleged to involve token or
minimal transformation of Chinese-origin goods in Vietnam before re-export to the U.S."2
The operative scope of these measures is defined in Annex Il to the proclamation, which
enumerates a wide range of HSUS headings covering multiple industrial and consumer

0 US, Executive Order No 14326, Further Modifying the Reciprocal Tariff Rates, Annex Il, s 4 (31 July 2025)
<https://www.whitehouse.gov/presidential-actions/2025/07/further-modifying-the-reciprocal-tariff-rates/> accessed
19 March 2026 Annex I.

" Figure 1 illustrates the operational logic of tariff application under the 2025 Vietnam-U.S. tariff regime. “CBP” refers
to U.S. Customs and Border Protection. HTSUS codes 9903.02.01 and 9903.02.69 correspond to additional duties of 40%
and 20%, respectively. The flowchart reflects the sequential assessment of origin, shipment timing, and CBP
determinations regarding transhipment.

2 US, Executive Order No 14326, Further Modifying the Reciprocal Tariff Rates, Annex Il, s 4 (31 July 2025)

<https://www.whitehouse.gov/presidential-actions/2025/07/further-modifying-the-reciprocal-tariff-rates/> accessed
19 March 2026 Annex Il).
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sectors. While the coverage is extensive, not all listed products were affected equally in
practice, as the effective tariff burden depended on origin determinations, shipment
timing, and CBP verification outcomes.

Subsequent developments further qualified the scope of the July 2025 tariff regime. In
October 2025, the U.S. and Viet Nam announced a Framework for an Agreement on
Reciprocal, Fair, and Balanced Trade, signalling a negotiated adjustment to the initial
unilateral measures. Under this framework, the U.S. committed to maintaining the
baseline 20% reciprocal tariff on Viethamese-origin goods while identifying a subset of
products listed in Annex Il to Executive Order 14346 as eligible for a zero-percent tariff
rate.'® While the framework did not displace the original IEEPA-based tariff authority, it
introduced selective exemptions and differentiated treatment across product categories,
reinforcing the view that the effective tariff burden varied by sector, timing, and political
alignment rather than applying uniformly to all Viethamese exports.

In 2024, the U.S. accounted for 29.5% of Vietnam’s total merchandise exports, valued
at USD 119.46 billion.' Table 1 summarises Vietnam’s major export categories to the U.S.
market and their relative exposure to U.S. demand. The sectors with the most significant
export value - namely wood and wood products; toys, sports equipment, and parts; plastic
products; apparel and textiles; and bags, suitcases, hats, and umbrellas' - are all
explicitly or implicitly included in Annexe I, making them focal points of the tariff regime.
The degree of exposure nevertheless varies across categories due to negotiated carve-
outs, transitional exemptions, and differing origin determinations.

3 The White House, ‘Joint Statement on United States-Vietnam Framework for an Agreement on Reciprocal, Fair, and
Balanced Trade’ (The White House Washington, 26 October 2025) <https://www.whitehouse.gov/briefings-
statements/2025/10/joint-statement-on-united-states-vietnam-framework-for-an-agreement-on-reciprocal-fair-and-
balanced-trade/> accessed 2 November 2025.

4 Vietnam Customs, ‘Preliminary Assessment of Vietnam International Merchandise Trade Performance in Whole Year
of 2024’ (Vietnam Customs Statistics, 24 January 2025)
<https://www.customs.gov.vn/index.jsp?pageld=2281&aid=209418&cid=4208#: - : text=In%20whole%20year%200f%20202
4%2C%20Vietnam’s%20trade%2Din, to%20US%20dollars%20380.76%20billion> accessed 17 August 2025.

5 WTO-VCCI, ‘US Countervailing Tariffs and Vietnamese Enterprises’ Responses’ (Workshop Report 18 April 2025,
Vietnam Chamber of Commerce and Industry (VCCI)) presented by Dau Anh Tuan, Deputy Secretary-General and Head
of Legal Department, compiled from Vietnam Customs data.

68



Nguyen Luu Lan Phuong Unilateral Tariffs and Legal Adaptation: The Vietnam - U.S.
Trade Deal in Fragmented Trade Governance

Categorie Value to the US Percent
(Billion Dollars)
1 | Wood and wood products 9.06 55.6%
2 | Toys, sports equipment, and parts 1.78 47.4%
3 | Plastic products 3.08 45.8%
4 | Apparel and textiles 16.15 43.6%
5 | Bags, suitcases, hats, umbrellas 1.80 42.4%
6 | Machinery, equipment, and other 22.05 42.3%
spare parts
7 | Footwear 8.28 36.2%
8 | Cashew 1.15 26.6%
9 | Computers, electronic devices, 33.03 26.1%
phones, and components
10 | Vehicles and spare parts 3.27 21.7%

Table 1. Vietnam’s Major Export Categories to the United States (2024).'

Preliminary estimates suggest that Vietnam’s total export exposure to the U.S. market
amounts to approximately 12% of GDP. A 20% tariff surcharge—assuming an elasticity of
demand near unity—could place around 2.5% of national output at risk.'” This level of
exposure highlights Vietham’s dependence on the U.S. market and the potential scale of
economic disruption under the new tariff regime. Understanding how such extensive
measures could be imposed requires examining the domestic legal authorities that
empower the U.S. executive, which are discussed in the next section through the IEEPA
and related executive orders.

2.2 U.S. Legal Basis: IEEPA and Executive Orders

The U.S. legal foundation for the 2025 tariff measures lies primarily in the International
Emergency Economic Powers Act (IEEPA), codified at 50 U.S.C. § 1701 et seq. Under IEEPA,
the President may, upon declaring a national emergency in response to an “unusual and
extraordinary threat” originating outside the U.S., regulate or prohibit a wide range of
economic transactions.'® Although IEEPA has often been employed to freeze assets or

6 Table 1 reports the ten largest Vietnamese export categories to the United States in 2024, ranked by export value.
“Percent” indicates the share of each product category’s total exports that are destined for the U.S. market, reflecting
sector-specific dependence on U.S. demand rather than tariff rates.

Source: Vietnam Chamber of Commerce and Industry (VCCI), compiled from data of the General Department of Vietham
Customs.

7 Deepali Bhargava, °‘Assessing the Impact of the US-Vietnam Trade Deal’ (ING Think, 3 July 2025)
<https://think.ing.com/articles/assessing-the-impact-of-the-us-vietnam-trade-deal/> accessed 20 August 2025.

8 50 USC §1701.
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restrict financial dealings, its scope extends to import restrictions when tied to a declared
emergency. '

The use of such emergency economic powers has historical antecedents. In 1971, for
instance, President Nixon relied on Section 5(b) of the Trading with the Enemy Act
(TWEA), the statutory predecessor to IEEPA, to declare a national emergency and impose
a 10% ad valorem surcharge on all dutiable imports in response to a balance-of-payments
crisis.?? Similarly, in 1980, President Carter invoked IEEPA to block the importation of
Iranian goods during the hostage crisis.?' These precedents demonstrate that emergency
economic powers have long encompassed financial sanctions and trade-restrictive
measures directly affecting imports.

In this instance, the President invoked IEEPA through Executive Order 14257, issued on
April 2, 2025, which formally declared a national emergency in relation to large and
persistent U.S. goods trade deficits, attributed to non-reciprocal tariff rates, non-tariff
barriers, and foreign economic policies that suppressed wages and consumption, thereby
undermining U.S. manufacturing, supply chains, and the defence-industrial base.?? This
order established the statutory link between the declared emergency and the imposition
of tariff measures. A subsequent instrument, Executive Order 14266, issued on April 9,
2025, operationalised and modified the tariff framework established under Executive
Order 14257 by:23
e Suspending country-specific ad valorem rates in Annexe | of EO 14257 for 90 days

(except for China) and replacing them with a uniform 10% duty on imports from those

trading partners;

o Raising the duty on Chinese imports under HTSUS heading 9903.01.63 from 84% to 125%,

effective April 10, 2025;

o Amending multiple HTSUS headings and notes to reflect these changes, including

suspending duties in headings 9903.01.43-9903.01.62 and 9903.01.64-9903.01.76 for 90

days;

9 Christopher T Zirpoli, ‘Legal Authority for the President to Impose Tariffs under the International Emergency Economic
Powers Act (IEEPA)’ (Congressional Research Service, 7 April 2025) 2 <https://www.congress.gov/crs-
product/LSB11281> accessed 17 September 2025.

20 |nu Manak and Helena Kopans-Johnson, ‘Tariffs on Trading Partners: Can the President Actually Do That?’ (Council on
Foreign Relations, February 2025) <https://www.cfr.org/report/tariffs-trading-partners-can-president-actually-do>
accessed 21 August 2025.

21 Christopher A Casey and Jennifer K Elsea, ‘The International Emergency Economic Powers Act: Origins, Evolution, and
Use’ (Congressional Research Service, 1 September 2024) 6, 18
<https://www.congress.gov/crs_external_products/R/PDF/R45618/R45618.16.pdf> accessed 10 October 2025.

22 JS, Executive Order No 14257, Regulating Imports With a Reciprocal Tariff To Rectify Trade Practices That Contribute
to Large and Persistent Annual United States Goods Trade Deficits, 90 FR 15041 (7 April 2025)
<https://www.federalregister.gov/documents/2025/04/07/2025-06063/regulating-imports-with-a-reciprocal-tariff-to-
rectify-trade-practices> accessed 19 March 2026.

23 US, Executive Order No 14266, Modifying Reciprocal Tariff Rates to Reflect Trading Partner Retaliation and Alignment,
90 FR 15625 (15 April 2025) <https://www.federalregister.gov/documents/2025/04/15/2025-06462/modifying-
reciprocal-tariff-rates-to-reflect-trading-partner-retaliation-and-alignment> accessed 19 March 2026.
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o Introducing further tariff increases on low-value imports, including raising postal duties
per item from $75 to $100 (effective May 2, 2025) and from $150 to $200 (effective
June 1, 2025); and

o Delegating implementation responsibilities to the Secretary of Commerce, the
Secretary of Homeland Security, and the U.S. Trade Representative (USTR), in
consultation with other senior officials, to adopt regulations and take all necessary
actions under IEEPA.

The IEEPA operates through a two-step process: first, the President declares a national
emergency,? and second, federal agencies implement and enforce these measures. Under
Executive Order 14257, authority was delegated to the Secretary of Commerce, the
Secretary of Homeland Security, and the USTR, in consultation with other senior officials,
to take the necessary regulatory and administrative actions.? This pathway differs from
tariff actions under Section 301 of the Trade Act of 1974, which require a formal
investigation by the USTR and findings of unfair trade practices.?® By contrast, IEEPA
provides a more direct executive route that bypasses the investigative phase, but only if
a prior declaration of a national emergency has been made.

Although IEEPA confers sweeping authority, its use is subject to the National
Emergencies Act (NEA) framework.?” Tariff measures imposed under IEEPA remain
precarious unless actively maintained, because the NEA imposes three critical constraints.
First, emergency declarations automatically expire one year after issuance, unless the
President publishes a renewal notice in the Federal Register. Second, Congress must
convene every six months during a declared emergency to consider whether to terminate
it. Third, Congress retains the power to end an emergency declaration through a
concurrent resolution, also known as a legislative veto, which does not require
presidential approval. 28 These procedural limits underscore that IEEPA tariffs are not self-
sustaining but depend on continuing executive and political support.

That fragility becomes even more pronounced in the 2025 case, where IEEPA was
deployed in a legally unprecedented manner. No prior administration had used IEEPA to
impose across-the-board tariffs:2° Nixon’s 1971 surcharge rested on the TWEA, while

24 Jennifer K Elsea, ‘Enforcement of Economic Sanctions: An Overview’ (Congressional Research Service, 18 March 2024).
<https://www.congress.gov/crs-product/IF12063> accessed 5 August 2025.

5 US, Executive Order No 14326, Further Modifying the Reciprocal Tariff Rates, Annex Il, s 4 (31 July 2025)
<https://www.whitehouse.gov/presidential-actions/2025/07/further-modifying-the-reciprocal-tariff-rates/> accessed
19 March 2026.

26 Danielle M Trachtenberg, ‘Section 301 of the Trade Act of 1974’ (Congressional Research Service, 30 July 2025)
<https://www.congress.gov/crs-product/IF11346> accessed 15 October 2025.

27 Christopher A Casey, ‘The International Emergency Economic Powers Act (IEEPA), the National Emergencies Act (NEA),
and Tariffs: Historical Background and Key Issues’ (Congressional Research Service, 7 April 2025) 1
<https://www.congress.gov/crs-product/IN11129> accessed 15 October 2025.

28 Rachel Riegelhaupt, ‘Manufactured Emergencies: The Crisis at the Core of the National Emergencies Act’ (2020) 23
New York University Journal of Legislation and Public Policy 277  <https://nyujlpp.org/wp-
content/uploads/2021/07/JLPP-23.1-Riegelhaupt-Final.pdf> accessed 17 September 2025.

29 Christopher T Zirpoli, ‘Congressional and Presidential Authority to Impose Import Tariffs’ (Congressional Research
Service, 23 April 2025) 20 <https://www.congress.gov/crs-product/R48435> accessed 20 September 2025.
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Carter’s 1980 actions were narrowly targeted against Iran. The U.S.-Vietham measures,
therefore, represent a novel deployment of IEEPA as a general tariff instrument. This
unprecedented use has already triggered judicial scrutiny. In May 2025, the U.S. Court of
International Trade (CIT) held in V.0.S. Selections v. United States that the 2025 IEEPA
tariffs exceeded the statutory authority conferred by IEEPA. However, the Federal Circuit
promptly stayed the CIT’s injunction, allowing the tariff regime to remain in force pending
appeal.3° The decision has therefore not suspended the tariffs in practice. Still, it has cast
significant legal doubt over their validity, underscoring the contested legal basis of
employing emergency economic powers for reciprocal tariff structures rather than the
more traditional use for targeted sanctions.

2.3 Economic and Political Logic of Targeting Vietnam

The decision to single out Vietnam is not reducible to tariff schedules alone; it reflects
a convergence of measurable trade frictions and highly strategic political calculations in
Washington. On the economic side, two stylised facts made Vietnam an easy target in
2024-2025. First, Vietnam’s MFN applied tariff profile, when measured in the way trade
economists actually compare regimes, is meaningfully higher than that of the U.S.
According to Reuters, the WTQ'’s tariff profile reports a trade-weighted MFN average for
Vietnam of about 5.1%, compared to the U.S.’s 2.2%.3' This disparity allowed U.S. officials
to frame Vietnam as benefiting disproportionately from access to the American market
while maintaining higher barriers of its own, which, in turn, provided grounds for the U.S.
to significantly increase effective tariff rates on Vietnamese goods. 32

Second, the U.S. had already established a record of unilateral scrutiny of non-tariff
measures vis-a-vis Vietnam. In January 2021, the USTR, completing a Section 301 inquiry,
concluded that Vietnam’s acts, policies, and practices contributing to the undervaluation
of its currency - including excessive government intervention in foreign-exchange markets
and related measures - were “unreasonable” within the meaning of Section 301 of the
Trade Act and imposed burdens on U.S. commerce.33 Although the State Bank of Vietnam
(SBV) pledged in a 2021 agreement with the U.S. Treasury not to pursue currency

30 Samuel Estreicher and Andrew Babbitt, ‘Court of International Trade’s Flawed Ruling on Trump’s Tariffs’ (Just
Security, 14 July 2025) <https://www.justsecurity.org/116792/international-trade-court-flawed-ruling-tariffs/>
accessed 1 September 2025.

31 Vietnam Chamber of Commerce and Industry (VCCI), ‘The Impact of Tariffs on Vietnamese Exports: US-Vietnam Trade
Relations under Trump 2.0° (Center for WTO and International Trade - VCCI, 26 March 2025)
<https://wtocenter.vn/chuyen-de/27448-the-impact-of-tariffs-on-vietnamese-exports-us-vietnam-trade-relations-
under-trump-20> accessed 2 September 2025.

32 Huld (n 6).

3 Office of the United States Trade Representative, Report on Vietnam’s Acts, Policies, and Practices Related to
Currency Valuation, Prepared in the Investigation under Section 301 of the Trade Act of 1974 (Executive Office of the
President, 15 January 2021) 20.
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devaluation to avoid sanctions,3* the Section 301 finding left a record that future
administrations could readily revive. A parallel Section 301 probe into timber imports told
the same story. Initiated in October 2020, it alleged that Vietham was “using illegal
timber in wood products exported to the U.S. market,” which “harms the environment
and is unfair to U.S. workers and businesses who follow the rules by using legally
harvested timber.”3> The case concluded with a bilateral legality-assurance agreement,
rather than penalties, leaving another “actionable” file on record.3¢ These dormant cases
ensured that Vietnam remained on Washington’s radar despite immediate trade measures.

Structural trade dynamics further heightened Vietnam’s vulnerability. Following the
2018 supply-chain reconfiguration, a China+1 relocation wave into Vietham was
triggered, 3’ as the country heavily relies on raw materials and intermediary goods from
China, its largest trading partner and top import source, for the production and assembly
of final goods destined for the U.S. market.3® By 2024, an estimated 19% of Vietnam’s
exports to the U.S. were expected to originate from China.3? Yet Washington, focusing
narrowly on the bilateral trade balance, interpreted Vietnam and other countries’ swelling
surplus as evidence of “unfair trade” that disadvantaged the U.S., regardless of the
embedded Chinese content.® The 2025 “reciprocal” tariff formula made that logic
explicit: it simply divided the U.S. trade deficit with a partner country by the total value
of U.S. imports from that country, with a minimum rate of 10%.4' Under this calculation,
Vietnam was assigned an initial tariff of 46% - far above what any MFN comparison would
suggest - before negotiations explored a reduction. Critics argued that the administration
overestimated the tariffs needed to address trade imbalances by applying a “one size fits

34 David Lawder and Lisa Lambert, ‘Vietnam Pledges Not to Devalue Currency in Agreement with US Treasury’ (Reuters
Finance, 19 July 2021) <https://www.reuters.com/business/finance/us-vietnam-reach-agreement-currency-treasury-
2021-07-19/> accessed 5 September 2025.

3 United States Trade Representative, ‘USTR Initiates Vietnam Section 301 Investigation’ (Office of the United States
Trade  Representative, 2 October  2020) <https://ustr.gov/about-us/policy-offices/press-office/press-
releases/2020/october/ustr-initiates-vietnam-section-301-investigation> accessed 29 August 2025.

3 United States Trade Representative, ‘USTR Announces Agreement between the United States and Vietnam to Resolve
Timber Section 301 Investigation’ (Office of the United States Trade Representative, 1 October 2021)
<https://ustr.gov/about-us/policy-offices/press-office/press-releases/2021/october/ustr-announces-agreement-
between-united-states-and-vietnam-resolve-timber-section-301-investigation> accessed 29 August 2025.

37 Nguyen Thi Thanh Mai and Pham Thi Phuong, ‘Production Relocation of Multinational Companies from China and
Chances for Vietnam’ (2020) 36(5) Economics and Business 21, 22-30 <https://js.vnu.edu.vn/EAB/article/view/4458>
accessed 10 September 2025.
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2025) <https://economic-research.bnpparibas.com/html/en-US/Vietnam-Economic-success-threatened-Trump-2-0-
2/11/2025,51314> accessed 20 September 2025.
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2025) 2, 23. <https://www.dbresearch.com/PROD/RI-
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all” formula across all partners, ignoring how different products and supply conditions
shape the actual impact of tariffs.42

Political considerations reinforced these economic motives. First, because the tariffs
were tied directly to trade deficits, U.S. politicians could present them as restoring
“fairness” in trade while signalling support for workers and industries in key
manufacturing states.*> Second, great-power rivalry made Vietnam a proxy arena for
signalling:** By targeting a Southeast Asian economy tied to Chinese supply chains,
Washington warned that “backdoor” routing of Chinese goods would also face tariffs,
without directly escalating duties on China.#> Third, the tariffs served as leverage in
bargaining. U.S. officials indicated that reductions would depend on Vietnamese
concessions, including stronger enforcement of intellectual property rights, measures to
curb transhipment through more explicit rules of origin, and preferential market access
for U.S. exports.“ For example, Vietnam will grant zero tariffs on U.S. imports and provide
preferential access for certain American goods, such as large-engine automobiles.4’ By
mid-2025, negotiations centred on lowering Vietnam’s initial 46% rate to approximately
20% on key product lines, underscoring that the measure served as leverage rather than a
fixed endpoint.

Vietham was targeted because it sat at the intersection of a defensible-sounding
reciprocity claim, a documented history of U.S. investigations, and the domestic politics
of deficits. While WTO data showed an MFN average of only 5.1%, the administration’s
deficit-based formula inflated the number to 46%, aligning with a political narrative of
“unfairness.” Assuming exemptions are removed, the deal raises the effective tariff rate
on Vietnam from 11.7% to 20%, based on 2024 trade volumes.“*® The data illustrate that
Vietnam became the main test case for Trump’s reciprocal tariff plan.

42 Robert Z Lawrence, ‘“Reciprocal” Tariffs: What Are They Really For?’ (Peterson Institute for International Economics,
August  2025) 4 <https://www.piie.com/publications/policy-briefs/2025/reciprocal-tariffs-what-are-they-really>
accessed 21 September 2025.
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economic-security/> accessed 5 September 2025.
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talks-00437236> accessed 13 September 2025.
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3 WTO Constraints on Unilateral Tariffs: Non-Discrimination and Rules of
Origin

3.1 Non-Discrimination, Transparency, and Rules of Origin

The 2025 U.S.-Vietnam tariff deal raises fundamental questions about compatibility
with core obligations under the GATT 1994. While the early section has demonstrated that
the measures rest on a contested but plausible domestic legal basis under the IEEPA and
subsequent executive orders, their consistency with the multilateral trading system is far
more doubtful. Assessing this requires turning to the foundational disciplines of GATT: the
non-discrimination obligation of most-favoured-nation treatment under Article I:1, the
related requirements of national treatment and transparency under Articles Ill and X, and
the narrow exceptions that permit deviation, most notably the security clause of Article
XXI and the safeguard provisions of Article XIX.

3.1.1 Most-Favoured-Nation Obligation (Article I:1 GATT)

The cornerstone of the WTO legal order is the commitment that members will not
discriminate against their trading partners (the MFN Principle).® Article I:1 of GATT
requires that any advantage granted to the products of one member be extended
immediately and unconditionally to like products of all other members.>° This obligation
emerged in reaction to the fragmented tariff arrangements of the pre-GATT era, when
discriminatory practices destabilised global trade.® At the same time, the system
recognises limited exceptions. These include (1) free trade agreements (FTAs), which
allow members to grant preferential treatment to each other, and (2) special preference
schemes such as the Generalized System of Preferences (GSP), under which certain
economies provide reduced tariffs or free duty on most manufactured goods and certain
agricultural products from a list of beneficiaries determined by each preference-granting
country.>?

The reciprocal tariff system introduced by the U.S. in 2025 directly challenges this
principle. Instead of applying a single MFN rate bound in its WTO schedule, Washington

4 World Trade Organization (WTO), ‘Understanding the WTO: Basics Principles of the Trading System’ (World Trade
Organization undated) <https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact2_e.htm> accessed 4 September
2025.

0 Friedl Weiss and Silke Steiner, ‘Goods, Free Circulation Of’ Max Planck Encyclopedias of International Law (2011)
para 22 <https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1528> accessed 19
March 2026.

5" Tomasz Gonciarz and Thomas Verbeet, ‘Significance of Most-Favoured-Nation Terms in Global Trade: A Comprehensive
Analysis' (15 January 2025) World Trade Organization, Economic Research and Statistics Division Staff Working Paper
ERSD-2025-02, 7.<https://www.wto.org/english/res_e/reser_e/ersd202502_e.htm> accessed 10 September 2025.

52 Yingxin Du and others, ‘Does the Generalized System of Preferences Promote Peace in Fragile Economies?’ in Patrick
Low, Amanda Miashiro, Roberta Piermartini and Mustapha Sadni Jallab (eds), Trade for Peace: Pathways to Sustainable
Trade and Peace (World Trade Organization 2024) 127.
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assigned different tariff levels to each trading partner, based on the size of the bilateral
trade deficit.>3 For Vietnam, this translated into a negotiated 20% surcharge on all exports
to the U.S. and an even higher 40% surcharge on goods classified by U.S. Customs as
transshipped through Vietnam. In the April 2, 2025, “Liberation Day” announcement, the
U.S. raised China’s surcharge to 145%, while other countries were allocated rates ranging
from 10 to 50% depending on their trade balance with Washington.>* In effect, the U.S.
replaced the MFN principle with a patchwork of country-specific duties.

The discriminatory nature of this design becomes clear when considering like products
exported by different members. Indonesia’s textile industry has welcomed the U.S.
decision to lower additional import tariffs on Indonesian textile products to 19%, while
Vietnam and Bangladesh face higher tariffs of around 20% and 35%, respectively.>> The
decisive factor is not the product’s nature but the exporter's nationality and the political
calculus of U.S. deficit accounting.>® This is precisely the origin-based differentiation that
WTO panels and the Appellate Body (AB) have consistently condemned. In EC-Tariff
Preferences, the AB held that although developed countries may extend special treatment
to developing countries under the Enabling Clause, such treatment must be available to
all similarly situated beneficiaries. A member cannot selectively grant tariff advantages
to some developing countries while excluding others with comparable needs.> In the US-
Shrimp, the AB ruled that the U.S. import ban constituted arbitrary and unjustifiable
discrimination under the Article XX chapeau. Although the formal finding rested on Article
XX, its reasoning has been widely understood as reinforcing the MFN principle in Article
I:1, since it implied that trade measures must be applied without discriminatory
distinctions among members.>8 By analogy, conditioning tariffs on the country’s bilateral
trade balance equally undermines the non-discrimination obligation in Article I:1 of
GATT.>

3 Ronald B Davies, ‘Deriving the Trump Tariffs’ (April 2025) Rethink GSC Working Paper 2 <https://rethink-
gsc.eu/deriving-the-trump-tariffs/> accessed 11 September 2025..
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exports> accessed 12 September 2025.

% Council on Foreign Relations (CFR) Editors, ‘The US Trade Deficit: How Much Does It Matter?’ (Council on Foreign
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September 2025.
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Opportunity Act and Sub-Saharan Africa’ (2006) 38(3) New York University Journal of International Law and Politics 665
<https://nyujilp.org/wp-content/uploads/2013/02/38.3-Moss.pdf> accessed 15 September 2025.

58 Donald McRae, ‘MFN in the GATT and the WTO’ (2012) 7(1) Asian Journal of WTO & International Health Law and
Policy 1.
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The Vietnam deal is especially illustrative because of its two-tier structure - the
baseline 20% surcharge breaches MFN by assigning a rate unique to Vietnam. The
additional 40% surcharge applied to goods deemed to originate elsewhere but transshipped
through Vietnam magnifies the violation by penalising products not based on their
characteristics, but solely on the route they take through a particular member’s
territory.® Under WTO law, distinctions based on transport routes or intermediate
processing have never been accepted as a basis for differential treatment.®' Here, the
measure imposes additional duties on goods routed through Vietnam that would not apply
if the same goods were exported directly from their country of origin, which is
incompatible with the unconditional extension of advantages required by Article I:1.

In sum, the reciprocal tariff system and the Vietham deal constitute a systemic breach
of MFN. Rather than treating like products equally, irrespective of origin, the U.S. has
reintroduced a discriminatory framework in which tariff levels depend on the exporting
country and even on the path goods take through global supply chains. This strikes at the
very foundation of the multilateral trading system.

3.1.2 Transparency, Predictability, and Parallels to National Treatment (Articles Il and X
GATT)

The most immediate concern raised by the 2025 surcharges under the WTO is Article X,
which requires that all trade measures be published promptly and administered uniformly,
impartially, and reasonably. The U.S. regime falls short of this standard. Implemented
through presidential proclamations and executive orders, the surcharges were embedded
in annexes and cross-references,®? making it difficult for traders to determine the
applicable rates with certainty. This lack of clarity undermines the predictability that
Article X is designed to guarantee.

The problem is magnified by the 40% surcharge on “transshipped” goods, which was
introduced without clear criteria for what constitutes minimal processing.®® In practice,
businesses must assume that U.S. Customs and Border Protection (CBP) will apply its
existing country-of-origin marking and substantial transformation rules. These rules,
however, were initially designed for consumer disclosure and the prevention of

%0 Adam M Smith and others, ‘US Tariff Policy in Flux: July Executive Actions Add Clarity and Complexity’ (Gibson Dunn,
5 August 2025) 4 <https://www.gibsondunn.com/us-tariff-policy-in-flux-july-executive-actions-add-clarity-and-
complexity/> accessed 13 September 2025.

61 Carolin Eve Bolhofer, ‘Trade Facilitation WTO Law and Its Revision to Facilitate Global Trade in Goods’ (2008) 2(1)
World Customs Journal 31 <https://doi.org/10.55596/001c.91317> accessed 15 September 2025.

62 Keigh E Hammond and William F Burkhart, ‘Presidential 2025 Tariff Actions: Timeline and Status’ (Congressional
Research Service, 22 August 2025) 2-3 <https://www.congress.gov/crs-product/R48549> accessed 15 September 2025.
63 Vu Nguyen Hanh, ‘US Tariffs on Vietnamese Exports: Analysing the New Framework’ (Vietnam Briefing News, 1 August
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deception® rather than for imposing punitive tariffs. The absence of transparent and
predictable criteria creates uncertainty for traders and exposes them to arbitrary
enforcement. WTO jurisprudence shows that the U.S. has been repeatedly censured under
Article X for similar practices. In US-Underwear, the AB held that Article X:2 prohibits the
enforcement of unpublished trade measures, finding a violation where Washington
backdated a quota to 27 March before its official publication on 21 April, thereby enforcing
the measure retroactively.® In the US shrimp case, the administration of Section 609 was
found to be inconsistent with Article X:3 because its certification processes were opaque,
provided no formal notice or reasons for denial, and offered no review or appeal, thereby
depriving exporting Members of fundamental fairness and due process.® These rulings
establish that discretionary enforcement without transparent criteria is incompatible with
Article X. The U.S. surcharge regime reflects precisely these defects.

Although the 2025 surcharges are formally border measures, their economic impact
closely resembles the protectionist effects that Article Ill was designed to prevent. In
Japan-Taxes on Alcoholic Beverages, the AB emphasised that the purpose of Article Ill is
to ensure that internal measures do not afford protection to domestic production and that
imported products enjoy equal competitive opportunities.®’” The design of the 2025
surcharges, which has the practical effect of shielding U.S. industries such as textiles,
footwear, and furniture,® reflects this same concern. Even if tariffs are governed by
Articles | and Il rather than Article Ill, the surcharges distort competitive conditions to the
detriment of imported goods, thereby undermining the internal protectionism that Article
[l was meant to prohibit.

3.1.3 Rules of Origin and Transhipment Ambiguity

While the previous section introduced rules of origin concerning transparency under
Article X, this subsection examines their substantive content and the unsettled doctrine
of ‘substantial transformation.” At the WTO level, non-preferential rules of origin
determine when a product is considered domestic or foreign for tariff and other trade

64 John M Peterson, ‘Substantial Transformation: The Worst Rule for Determining Origin of Goods - Except for All the
Rest’ (2023) 56(4) Vanderbilt Law Review 1075 <https://scholarship.law.vanderbilt.edu/vjtl/vol56/iss4/3/> accessed
17 September 2025.

% Appellate Body Report, United States - Restrictions on Imports of Cotton and Man-Made Fibre Underwear (8 November
1996) WT/DS24/R, para 7.69.
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Appellate Body Decisions’ (Institute for International Law and Justice, New York University School of Law, undated)
para 46 <https://www.iilj.org/wp-content/uploads/2016/08/Trachtman-Introduction-to-the-Shrimp-Turtle-Case.pdf>
accessed 18 September 2025.

7 Appellate Body Report, Japan - Taxes on Alcoholic Beverages (1 November 1996) WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, 16.
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measures.®’ The accepted benchmark is that origin shifts only if processing in a second
country produces a new and distinct article with a different name, character, or use; by
contrast, minimal or routine processing that leaves the product’s identity intact does not
confer a new origin.”® The difficulty lies in measuring this transformation. Because there
is no harmonised international standard, WTO members rely on different tests: some
adopt tariff-shift rules, others require a minimum level of value-added, and others apply
broader judgments of whether a good’s ‘essential character’ has changed.”"

This divergence is illustrated by the case of a Chilean typewriter producer that faces
four different origin rules depending on the market of export: a 50% import content ceiling
in the European Union (EU), a change of subheading in the U.S., either a change of heading
or a value-content test in Korea, and a 60% regional value-content requirement in
Mercosur.”? Thus, the same production process may establish a new origin in one
jurisdiction but not another, leaving traders uncertain about how their products will be
classified in the other jurisdiction. Unfortunately, the deeper systemic weakness is that
non-preferential ROO have never been harmonised at the WTO despite decades of
negotiation.”?> WTO Members can currently set their own non-preferential rules of origin,
provided they abide by the binding principles and standards of the WTO Agreement on
Rules of Origin (ARO).7#

The uncertainty over origin rules is especially acute for global value chain economies
like Vietnam, where final exports often incorporate high levels of Chinese intermediate
inputs. A circuit board assembled in Hanoi from Chinese components may or may not be
classified as ‘Vietnamese’ depending on how substantial transformation is interpreted.
This indeterminacy undermines the predictability of the multilateral system. By stretching
the doctrine of substantial transformation, members can transform neutral classification
rules into protectionist tools,”> eroding MFN and destabilising supply chains.

The Vietnam-U.S. tariff deal exemplifies this risk. Its centrepiece is a 40% surcharge on
goods deemed of ‘third-country origin,’ targeting Chinese inputs re-exported through
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Vietnam.”® With no published criteria, the measure relies entirely on the vague substantial
transformation test, leaving firms uncertain whether assembly or finishing suffices to
establish Vietnamese origin.”” While U.S. officials accused Vietnam of diverting as much
as one-third of its exports from China, detailed studies suggest the share is closer to 7-
16%.78 Yet this narrower slice still covers strategic sectors, such as electronics, textiles
and footwear, furniture, and agriculture, that account for more than 80% of Vietnam’s
exports to the U.S.” As a China+1 hub, even modest exposure in these industries
reverberates across supply chains, forcing firms to either reconfigure their sourcing or
absorb prohibitive duties.

From the ARO's perspective, these origin-related features raise serious compliance
concerns. Article 2 of the ARO Transitional Rules requires that non-preferential rules of
origin be applied in a neutral, transparent, and non-discriminatory manner, and explicitly
prohibits their use as instruments to pursue trade policy objectives.8 The Vietnam-U.S.
tariff regime arguably strains these obligations in two respects. First, by tying tariff
liability to discretionary and unpublished determinations of substantial transformation,
the measure undermines the principle of predictability and risks de facto discrimination
between like products originating from different supply chains. Second, the use of origin
determinations to impose punitive tariffs on goods incorporating inputs from a particular
third country suggests that rules of origin are being deployed as a trade instrument rather
than as a neutral classification tool, contrary to Article 2(b) of the ARO. While WTO
Members retain some discretion due to the lack of harmonised non-preferential rules of
origin, the Vietnam-U.S. case illustrates how this discretion may be stretched beyond
acceptable limits, potentially conflicting with the binding disciplines of the ARO
Transitional Rules.

The WTO concern is not only opacity but also the manipulation of doctrinal ambiguity.
A circuit board assembled in Vietham may be treated as Vietnamese in one jurisdiction
and Chinese in another. By tying tariff liability to discretionary origin rulings, the U.S.
creates de facto origin-based discrimination, undermining MFN. The systemic risk is that
other members may follow suit. For example, the EU and United Kingdom (UK) could
impose additional duties on iron and steel products processed in third countries that
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incorporate Russian inputs,8' or the U.S. could intensify scrutiny of Mexican autos with
Chinese components under the USMCA rules of origin (United States-Mexico-Canada
Agreement) under the Biden Administration.® If such practices spread, rules of origin risk
becoming a new frontier of disguised retaliation rather than a neutral instrument of trade
governance.

3.2 WTO Exceptions and the Risks of Retaliation

3.2.1 Security and Safeguard Defences under GATT

The U.S. may seek to justify its actions under the exceptions to GATT obligations. Two
are most relevant: the security exception in Article XXI and the safeguard mechanism in
Article XIX.

The security exception in Article XXI of GATT permits members to take measures
necessary to protect their security interests, including those relating to arms or taken “in
time of war or other emergency in international relations.” Although the provision is
drafted in highly discretionary terms, recent WTO jurisprudence has clarified that it is not
entirely self-judging.8® In Russia-Traffic in Transit, the panel held that a member must
demonstrate a plausible link between the measure and the protection of its essential
security interests during a genuine international crisis.® Panel in Saudi Arabia-IPR
reinforced this interpretation, concluding that purely economic concerns do not qualify
as an “emergency in international relations.”? Against this backdrop, the U.S. executive
orders declaring a “national emergency” based on trade deficits and supply chain
vulnerabilities®® fall well short of the required threshold. Without armed conflict or a
comparable geopolitical crisis, it is doubtful that the U.S. surcharges could be sustained
under Article XXI. From Vietnam’s perspective, allowing an “economic security”
justification would set a dangerous precedent, enabling unilateral retaliation outside the
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Dispute Settlement Understanding (DSU) framework and undermining the multilateral
trading system’s collective nature.

Alternatively, the U.S. might argue that the surcharges qualify as safeguard measures
under Article XIX of GATT, which permits members to impose temporary restrictions in
response to an unforeseen surge of imports that causes or threatens serious injury to
domestic industries.8” However, the 2025 tariffs were never notified as safeguards. They
were not accompanied by the mandatory procedures under the WTO Safeguards
Agreement, including an investigation of injury, a demonstration of unforeseen
developments, and the allocation of compensatory concessions. WTO jurisprudence in
Argentina-Footwear (EC) and US-Steel Safeguards has been strict in requiring full
procedural compliance, striking down measures where members failed to demonstrate
both an import surge and serious injury.8 From Vietnam’s perspective, its increased
exports to the U.S. market in 2025 reflected long-term structural strategies - diversifying
markets, leveraging free trade agreements, and strengthening domestic capabilities®’ -
rather than a sudden or unforeseen surge. The absence of a proper investigation or
notification alone would therefore render any defence of necessity untenable.

3.2.2 Retaliation beyond WTO Rules: Systemic Risks for Vietham

As the Section above demonstrated, the U.S. tariffs cannot be credibly justified under
GATT’s security exception or safeguard provisions. This leaves them without a valid legal
basis in WTO law. For Vietnam, the primary systemic risk does not arise from reciprocal
retaliation by other economies, but from the exercise of unilateral tariff power by the
United States itself and the precedent such action establishes. Once a measure falls
outside WTO defences, disputes can no longer proceed through the DSU’s normal pathway
of adjudication and authorised retaliation. Instead, enforcement shifts toward
discretionary, power-based unilateralism, exposing smaller economies to asymmetric
pressure without effective legal recourse.®

8 World Trade Organization (WTO), ‘Trade Topics - Safeguards Gateway’ (World Trade Organization, undated)
<https://www.wto.org/english/tratop_e/safeg_e/safeg_e.htm> accessed 10 September 2025.
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Steel Products’” (10 November 2003) WT/DS248/AB/R, WT/DS249/AB/R, WT/DS251/AB/R, WT/DS252/AB/R,
WT/DS253/AB/R, WT/DS254/AB/R, WT/DS258/AB/R, WT/DS259/AB/R, para 330.

89 Sophie Dao, ‘Vietnam’s Export Surge in 2025: A Bright Outlook for Global Markets’ (Vietnam Insider, 13 May 2025)
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Unlike retaliation authorised under the DSU, which is proportionate, collective, and
legally bounded, ! unilateral retaliation operates without multilateral oversight.% In this
context, the systemic risk lies less in the escalation of reciprocal tariffs and more in the
normalisation of unilateral enforcement detached from WTO procedures. When initiators
such as the U.S. and responders such as China, Canada, and the EU all act outside these
rules,®® the DSU is sidelined. This undermines the WTO's credibility as the exclusive forum
for dispute resolution and creates precedents for discretionary, power-driven
retaliation.®* Episodes such as China’s 2025 tariff escalation, which raised tariffs on U.S.
goods to as high as 125% before reducing them weeks later,% and the EU’s suspended
countermeasures’ illustrate the broader instability that may follow, but these
developments remain secondary to the immediate risk posed by U.S. discretionary tariff
authority.

As highlighted in Section 1, the U.S. justified its tariffs through the language of
“reciprocity” and “national emergency.” Domestically, this narrative offers political
appeal, but when stress-tested against the DSU’s retaliation framework, it does not align
with the limits imposed by multilateral law. Under WTO rules, reciprocity cannot be
enforced unilaterally but only through multilateral procedures,’” and a national
emergency is not accepted as a lawful justification for retaliatory tariffs.?® For Vietnam,
the systemic concern is that such narratives legitimise unilateral action by dominant
economies, eroding the binding force of multilateral commitments and exposing weaker
trading partners to sustained pressure without institutional safeguards.

Unlike other major economies that responded with their own tariffs, Vietnam did not
retaliate; yet it still suffered from the spillover effects of the retaliation cycle. With
retaliation outside WTO procedures, enforcement shifted from rules to discretion, leading
to the presumption that goods processed in Vietnam could be subject to origin scrutiny or
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traders-in-southern-africa.html> accessed 23 September 2025.
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9 Ammar Zafar, ‘Protectionism, Power, and the Erosion of WTO Discipline: Legal and Economic Lessons from the Trade
Wars’ (2025) 12 Social Sciences & Humanities Open 2 <https://doi.org/10.1016/j.ssaho.2025.101983> accessed 17
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<https://www.euronews.com/business/2025/07/24/eu-adopts-retaliatory-hit-list-in-response-to-us-tariffs> accessed
28 September 2025.

7 European Union Committee, Brexit: The Options for Trade (HL 2016)
<https://publications.parliament.uk/pa/ld201617/ldselect/ldeucom/72/7209.htm> para 207.

9% Achyuth Anil, ‘Reciprocating to the Reciprocal Tariffs under the WTQ’ (Centre for Inclusive Trade Policy - CITP, 17
April  2025) <https://citp.ac.uk/publications/reciprocating-to-the-reciprocal-tariffs-under-the-wto> accessed 29
September 2025.

83


https://doi.org/10.1016/j.ssaho.2025.101983

Journal of Law, Market & Innovation Vol. 5 - Issue 1/2026

treated as suspect intermediates due to concerns that Vietham might serve as a transit
point for Chinese goods entering the U.S. market.? At the same time, value-chain risks
intensified: when major economies escalated retaliatory measures against each other,
input-output linkages were disrupted, as seen in the U.S.-China tariff war,'%? raising
compliance costs for Vietnam-based assemblers integrated into these chains.'®! Vietnam’s
inability to retaliate reflects not passivity but structural asymmetry: as a smaller, trade-
dependent economy, it lacked the capacity to offset unilateral pressure through
countermeasures. Instead, Vietham pursued negotiation and adaptation, seeking tariff
delays through diplomatic engagement and committing to transparency and compliance
reforms to mitigate exposure to discretionary enforcement. '

The Vietnam-U.S. deal thus illustrates how unilateral tariffs, rather than reciprocal
retaliation, generate the most immediate systemic risks for smaller economies. The
central challenge is not retaliation spirals, but asymmetric power exercised outside WTO
rules. This dynamic explains why Vietnam’s response relied on negotiation and legal-
institutional adaptation rather than countermeasures. Having established how unilateral
enforcement reshapes the risk environment, the following section examines how such
pressures drive adaptive strategies within global value chains.

4 Legal and Institutional Adaptation in Global Value Chains: Macro - Micro
Pathways

4.1 Macro-Level Adaptation: Policy and Industrial Responses

4.1.1 Policy and Institutional Responses

Vietnam’s first line of adaptation to the July 2025 U.S. tariff measures has been at the
policy and legal level. Rather than resorting to retaliation, Hanoi adopted a dual strategy
of lawful compliance and calibrated diplomacy, combining economic concessions with
transparency and cooperative signalling.'® This approach was exemplified by Decree
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73/2025/ND-CP, %4 issued in the first quarter of 2025, which reduced MFN tariffs on high-
demand imports, including automobiles, selected agricultural products, and wood
products.'® Adopted months before Washington’s tariff announcement, the decree
reflected a broader shift in Vietham’s trade policy strategy: by lowering duties to support
domestic industries while simultaneously reinforcing bilateral ties with the U.S.,10
Vietnam turned compliance into a proactive instrument of economic diplomacy. A further
step was taken with Decree 259/2025/ND-CP,' promulgated on October 10, 2025,
establishing Vietnam’s first comprehensive legal framework for the export, re-export,
temporary import, transit, transhipment, and cross-border movement of strategic trade
goods. % By codifying oversight mechanisms in these areas, the new decree enhances
transparency, strengthens control over origin verification, and directly addresses U.S.
concerns regarding third-country processing and transhipment.

At the same time, Vietnam undertook a comprehensive review of its tariff and tax
structure, covering import duties, value-added tax, special consumption taxes, and
environmental taxes. The Ministry of Finance and the Ministry of Industry and Trade (MOIT)
shared the findings with the U.S. Trade Representative, showing that most American
exports faced import duties of only 0-15%, far below the 46% level cited by U.S.
policymakers.'® By pre-emptively clarifying the actual tax burden, Vietnam positioned
itself as a transparent and rule-abiding actor, countering narratives of unfair
protectionism and mitigating the risk of escalation.

Vietnam has also strengthened its legal framework for ROO and certificates of origin
(C/0). Since 2020, the MOIT has issued regulatory documents clarifying the procedures for
Certificate of Origin (C/0) issuance, with preferential certificates projected to increase
by approximately 20% annually.'® In April 2025, these initiatives were acknowledged at
the WTO Committee on Rules of Origin, where member states recognised Vietnam’s
reforms as consistent with multilateral standards.'' By institutionalising and expanding

104 Viet Nam, Decree 73/2025/ND-CP Amending Preferential Import Duty Rates in the Preferential Import Tariff
Schedule under Decree 26/2023/ND-CP.
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its C/0 framework, Vietnam reduces the likelihood that U.S. Customs will classify exports
as “third-country origin” and subject them to the punitive 40% surcharge.

Although such measures might be interpreted as defensive concessions to preserve
market access, their broader significance lies in how they recast compliance as a policy
innovation rooted in proactive diplomacy and institutional strengthening. Decrees 73, 259
were anticipatory rather than reactive, signalling transparency before the U.S. tariffs
were formally imposed.'? Similarly, the steady expansion of C/0 regulations reflects a
long-term institutional investment that enhances Vietnam’s credibility within global trade
governance.'® These initiatives demonstrate that compliance is not merely a reactive
coping mechanism but a deliberate strategy that transforms legal obligations into tools of
economic statecraft.

4.1.2 Industrial and Supply-Chain Reorganisation

The July 2025 Vietnam-U.S. tariff deal has elevated compliance to a matter of survival
for exporters. By imposing a 20% surcharge on Vietnamese-origin goods and a 40%
surcharge on products classified as “third-country origin,” the measure effectively links
market access to the degree of foreign content embedded in exports.'* In response,
Vietnam has complemented its legal and policy adjustments with broader strategies for
industrial upgrading and support for industry development. These initiatives aim to reduce
dependence on imported inputs, particularly from China, and enhance Vietnam’s
resilience within global value chains.'"?

Vietnam’s attractiveness as a production hub has already been reinforced by foreign
direct investment (FDI) from partners, with Singapore as Vietham’s leading source of FDI,
followed by South Korea, China, Hong Kong (China), Japan, and others.''® A notable
example is SpaceX’s decision to relocate its Starlink satellite system components from
Taiwan to Vietnam in 2025, a move designed to avoid geopolitical complications while
capitalising on Vietnam’s lower labour costs and improving its industrial base.'” Such
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cases illustrate that tariff disruptions and regional tensions are simultaneously creating
opportunities for Vietham to consolidate its role as a manufacturing hub for high-tech
components.

Domestic industrial policy complements these developments. The MOIT of Vietham
focuses on strengthening support industries to reduce reliance on imported materials and
ensure long-term industrial sustainability in key sectors.''® For example, the Strategy for
the Development of the Textile, Garment, and Footwear Industry to 2030, with a Vision
to 2035, and the Sustainable Growth Program for 2021-2030 explicitly target the increased
localisation of fabric production, dyeing, and other upstream processes.'"® According to
the Vietnam Textile and Apparel Association (VITAS), the localisation rate in textiles and
garments is expected to reach 45-50% by 2025, marking a significant increase from past
levels of dependency.'? By nurturing support industries, Vietnam aims to reduce
vulnerability to tariff shocks that penalise reliance on foreign content, while deeper
integration through trade agreements such as CPTPP and RCEP provides the external
markets needed to absorb these upgraded outputs and diversify risks. 12!

These measures also align with Vietham’s broader industrial strategy of moving from
original equipment manufacturing (OEM) toward original design and brand manufacturing
(ODM/OBM). 22 By investing in downstream industries, upgrading technological capacity,
and fostering national brands, Vietham seeks to transition from being a low-cost assembler
to a higher-value participant in global production networks by 2045.'2 Tariff disruptions
thus act as a catalyst, accelerating reforms already part of Vietnam’s long-term
development agenda.

The character of these initiatives raises the question of whether they should be
regarded as reactive coping or genuine innovation. While some elements, such as the rapid
push to localise fabric production, can be directly linked to immediate tariff pressures. 4
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The majority represent structural innovations: policies and investments designed to
fundamentally alter Vietnam’s industrial profile. Industrial upgrading embeds long-term
capacity building, unlike short-term compliance or temporary supply-chain
adjustments.'? In this sense, tariffs act less as the cause of policy change and more as a
catalyst accelerating Vietnam’s ongoing modernisation.

4.2 Micro-Level Adaptation: Firm Strategy and Contractual Innovation

4.2.1 Strategic and Managerial Adjustment by Firms

Firm-level adaptation to U.S. tariff measures in 2025 illustrates the most immediate
and diverse layer of Vietnam’s innovation in global value chain adjustment. Because many
businesses are exposed through direct exports and as suppliers within broader networks,
the scope of impact has been extensive. A June 2025 PwC pulse survey found that 78% of
Vietnam-based respondents were in the manufacturing sector, with one-third exporting
directly to the U.S. and the remainder supplying exporters to the U.S. Among these firms,
86% expressed grave concern about tariff-related disruptions, most prominently rising
costs, declining demand, and competitive erosion from untariffed rivals. 26

The survey results reveal a wide range of responses. 44% of firms reported diversifying
sourcing away from China, reflecting deliberate efforts to reconfigure input networks. 40%
introduced automation and process streamlining to offset cost inflation through
productivity gains. Beyond procurement and production, 41% explored entry into markets
outside the US to diversify risk. Notably, 34% of manufacturers were actively renegotiating
supplier contracts to share or offset tariff costs, and another 25% planned to adjust final
prices to reflect increased duties.'”” A complementary United Overseas Bank (UOB)
Vietnam business outlook survey confirms this dual trajectory: in the short term, firms
called for immediate financial assistance (73%) and targeted subsidies or tax relief (65%),
while in the longer term, 62% emphasised the need for structural measures such as new
trade agreements and support for supply-chain relocation. 22

These patterns highlight the blurred boundary between reactive coping and genuine
innovation. Renegotiating supplier contracts or adjusting prices represents defensive
tactics designed to cushion immediate shocks,'?® whereas automation (including
blockchain, artificial intelligence, and regulatory technologies), market substitution, and
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supply-chain reconfiguration signal a more proactive transition toward innovation-led
resilience.’® Yet, as OECD analyses caution, these same measures may increase
operational complexity and coordination costs, meaning that adaptation does not
automatically translate into greater resilience. ' The evolution from coping to innovation
is thus path-dependent: short-term improvisation can mature into long-term
transformation if firms institutionalise lessons from crisis management.

At this microeconomic level, the distinction between coping and innovation is
inherently fluid. Defensive measures and transformative initiatives often coexist, forming
an iterative process in which crisis responses gradually evolve into new operating norms.
In this sense, firms act as the primary laboratories where global trade shocks are
translated into concrete managerial and contractual practices that redefine Vietnam’s
position within global value chains.

Vietnam’s adaptation strategy can be conceptualised as a hybrid of “Red Ocean” and
“Blue Ocean” approaches.’? In the short term, Red Ocean tactics - compliance
concessions, tariff negotiations, and cost adjustments - are necessary to defend market
share in hostile environments such as the U.S. market. Over the longer term, Blue Ocean
initiatives - industrial upgrading, brand development, market diversification, and
technological investment - create new competitive space and reduce structural
dependency. 33 This hybrid model captures the multi-layered nature of Vietnam’s micro-
level response: balancing immediate survival with deliberate movement toward
innovation-led transformation, and laying the groundwork for contractual adaptation as a
complementary form of resilience.

4.2.2 Contractual Innovation and Legal Adaptation

The Trump-era tariffs exposed the contractual fragility of global production networks.
Sudden 20-40% cost surges rendered many export contracts between Viethamese suppliers
and U.S. buyers commercially unsustainable. Traditional doctrines, such as force majeure,
impossibility, frustration, or termination, offered little help.'3* Force majeure applies
only when performance becomes objectively impossible;'3 while impossibility and
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frustration of purpose excuse performance only when the contractual foundation collapses
entirely, that is, when the event destroys the obligor’s principal purpose or the essential
performance element.’3¢ Termination for an indefinite period can limit financial loss but
effectively bring the cooperative relationship between the parties to an end.'3” These
mechanisms thus function as exit routes, not adaptation tools. Tariff shocks also altered
bargaining power within supply chains, as suppliers and buyers renegotiated prices to
rebalance their contractual positions, further exposing the limits of static contractual
frameworks. 38 The tariff shock, therefore, demanded a different response that preserved
the contract rather than extinguished it.

Hardship and renegotiation emerged as the most innovative legal response to tariff
shocks. The tariffs were unforeseen and beyond the affected party's control,
fundamentally altering the contractual balance by increasing the cost of performance.
These circumstances satisfy the classical hardship conditions under the UNIDROIT
Principles of International Commercial Contracts (PICC). Articles 6.2.2 and 6.2.3 define
hardship as an unforeseeable post-contractual event that makes performance excessively
onerous, entitling the disadvantaged party to request renegotiation’® and allowing a
tribunal to adapt or terminate the contract if negotiations fail.'0 Article 5.1.7 further
enables prices to be determined by reference to external factors, such as published
indices, market quotations, or commodity exchange data, creating a dynamic pricing
mechanism that automatically adjusts to regulatory changes, including new tariffs. Such
commercial adjustments mirror the mechanisms recognised in international contract law
for managing unforeseen economic disruptions. 4!

Under the CISG, no specific provision explicitly assigns responsibility for import taxes
to either the seller or the buyer; such allocation is usually determined by the parties’
agreement or trade usages, including Incoterms. The Convention also lacks an explicit
hardship rule,'? but arbitral and judicial practice has progressively bridged this gap.
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Article 79 exempts a party from liability for non-performance caused by an unforeseeable
and unavoidable impediment beyond its control. While traditionally confined to physical
or legal impossibility, decisions such as Scafom International v. Lorraine Tubes have
interpreted economic hardship as an “impediment” or have filled the Convention’s silence
through Article 7(2)'* by drawing on UNIDROIT Principles 6.2.2-6.2.3 as general principles
of international commercial law. This convergence enables tribunals to treat tariff-
induced cost increases as grounds for renegotiation or adaptation, aligning the CISG’s
application with modern hardship logic.

Vietnamese exporters and multinational buyers have operationalised these doctrines
through concrete renegotiation strategies. In the footwear industry, Vietnam’s largest
export category, global brands such as Nike and Adidas, which source roughly 50% and 39%
of their production from Vietnam, respectively, have entered new rounds of negotiation
with local suppliers to determine how additional duties will be distributed along the supply
chain. A central contractual question arising from these negotiations is whether
multinational buyers will absorb part of the tariff costs or pass them on to consumers, a
decision that directly affects both supply-chain equity and retail pricing structures.'#
Analysts estimated that a 20% surcharge on a US$95 pair of shoes could raise the retail
price by about USS$15,'¢ illustrating how cost-sharing arrangements embedded in
renegotiated contracts transmit regulatory shocks through the entire value chain.

Similar dynamics appeared across other export sectors. According to PwC Vietham’s
2025 survey, about one-third of manufacturers renegotiated supplier terms to redistribute
tariff costs, while another quarter adjusted final prices to reflect increased duties.' In
response, new contracts began incorporating tariff-trigger clauses, price-adjustment
rights in quotation updates, and customs-indexed pricing. ' These contractual innovations
converted ad-hoc crisis measures into standardised legal practices and demonstrate how
hardship logic operates in reality: unforeseen tariffs prompted a recalibration of prices
and obligations rather than contractual breakdown, aligning market behaviour with the
adaptive mechanisms envisioned in the UNIDROIT framework and establishing
renegotiation as both a survival tool and a mechanism of institutional adaptation.
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In doctrinal terms, hardship shifts the function of contract law from enforcement to
governance. Rather than punishing non-performance, it provides a structured dialogue
that reallocates risk and preserves cooperation. This transformation illustrates a deeper
legal adaptation within global value chains: private actors internalise volatility by
embedding regulatory resilience into their agreements. Vietnamese exporters’ adoption
of tariff-linked renegotiation clauses exemplifies how innovation in contract drafting
mirrors policy adaptation at the state level, completing the continuum from macro to
micro adaptation analysed in this chapter.

5 Implications and Lessons: Legal and Institutional Adaptation in an Era of
Fragmented Trade Governance

5.1 WTO-Level Implications: Restoring Multilateral Relevance through Procedural
Adaptation

The U.S. tariff confrontation illustrates how the weakening of multilateral enforcement
has reopened space for unilateralism.'® The 2025 surcharges, imposed under the IEEPA
rather than the Trade Act of 1974, converted domestic political pressure into legally
uncertain, partner-specific tariffs that bypassed the MFN discipline of the GATT 1994. This
approach is not new: it echoes Washington’s earlier strategy of disabling the WTO AB in
2019, when the U.S. blocked new appointments to prevent rulings that limited its policy
autonomy.™® That paralysis weakened the dispute-settlement system, undermining
confidence in multilateral enforcement and prompting many members to turn to bilateral
or regional arrangements such as the Multi-Party Interim Appeal Arrangement as
temporary substitutes. ' Both episodes reveal a consistent pattern - by constraining the
WTQO’s authority, the US increases its room to negotiate or retaliate on a bilateral basis,
where its economic leverage is most significant. The Vietham-U.S. tariff confrontation
highlights three institutional weaknesses in the WTO framework that necessitate
corresponding procedural reforms.

First, MFN erosion now occurs through functional circumvention: governments calibrate
tariffs by partner, invoking reciprocity or economic-security rhetoric.'? Because GATT
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contains no procedural safeguard against such discrimination, enforcement depends on an
appellate review that no longer functions. '3 In this vacuum, MFN compliance becomes a
matter of political discretion rather than legal discipline. A credible response must
therefore introduce procedural control before partner-specific tariffs take effect.

Members adopting such surcharges should be required to notify the WTO Secretariat
and affected partners within thirty days, explaining the measure’s scope and justification,
and to suspend its implementation for sixty days pending consultation in the Goods Council
or General Council. During this period, a small facilitator panel comprising Secretariat
staff and representatives of the concerned parties could issue a brief, public assessment
of whether the measure appears consistent with MFN principles.

This design mirrors the transparency and consultation procedures already in place in
other parts of the GATT: the balance-of-payments mechanism under Article Xll, which
requires notification and periodic review when members restrict imports for
macroeconomic reasons, and the safeguard process under Article XIX, which mandates
investigation and consultation before emergency protection is imposed.™* Adapting those
procedural models to MFN enforcement would not alter substantive rights. Still, it would
restore collective visibility and political impact to unilateral action, making partner-
specific tariffs transparent, reviewable, and far less likely to escalate into entrenched
discrimination.

Second, ambiguity in the ROO has become a convenient vehicle for disguised
protectionism. The U.S." 40% “transhipment surcharge” on goods of presumed third-
country origin highlights the vulnerability of global value-chain economies, such as
Vietnam, to discretionary origin rulings.'®> Decades of stalemate in non-preferential ROO
negotiations have left members free to define “substantial transformation” unilaterally.
For instance, the U.S. applies a principle whereby origin is attributed to the country where
the product was last substantially transformed into a “new and distinct” article of
commerce. 136

The underlying problem is institutional: The Harmonisation Work Program (HWP),
launched to develop a single set of non-preferential ROO “equally for all purposes,”
achieved significant technical progress but failed politically.'” The Technical Committee
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on Rules of Origin (TCRO) completed its work in May 1999 and transmitted 486 open issues
to the WTO Committee on Rules of Origin (CRO). By July 2002, members had resolved
approximately 72% of those issues, while disagreement over the remaining items
prevented final adoption.’™® The result was a technically advanced but politically
incomplete draft, reflecting broad convergence among members on the principles and
methodology of origin determination.

The WTO could repurpose this completed portion of the HWP as a soft reference
benchmark rather than a binding code. The CRO could adopt non-binding “Reference
Guidelines” based on the consensus reached on the settled issues, providing members
with a procedural framework for notification and transparency. Members would retain full
autonomy, but when notifying their national ROO regimes under Article 5 of the
Agreement on Rules of Origin, they would be required to identify and justify any deviation
from these reference elements. The Secretariat could then issue an annual transparency
report that compares national practices and encourages voluntary alignment.

This framework would operate as a form of non-legal soft law, a committee-based “soft
rule” similar to the Information Technology Agreement or ministerial best-practice
decisions, which are politically authoritative yet legally non-binding. Its supporting
instruments, such as Secretariat reports and peer-review summaries, would produce
secondary soft-law effects, gradually guiding members’ behaviour and providing panels
with interpretative context under Article 31(3)(c) of the Vienna Convention.'®® By
converting the HWP’s technical clarity into a soft-law coordination mechanism, this
reform could enhance predictability in global value-chain governance while preserving
each member’s regulatory autonomy.

Third, the DSU lacks an interface for preventive management of unilateral
retaliation.’' Its procedural architecture presumes completed or formally adopted
measures and adversarial claims: A panel may be established only after consultations have
failed and the contested measure has taken effect.6? As a result, the system reacts to
trade conflicts rather than containing them, leaving no forum for members to address
actions that are merely threatened but already destabilising supply chains. Although
Article 5 of the DSU empowers the WTO Director-General to offer good offices,
conciliation, and mediation, this authority has been used only sporadically and always ad
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hoc, dependent on the parties’ consent.'®3 Institutionalising this latent function could
introduce an essential preventive layer into WTO dispute management.

A standing Early-Warning and Good-Offices Facility could operate under Article 5 of the
DSU, allowing confidential consultations when proposed measures risk escalating into
retaliation. Acting through the Director-General, the Facility would invite the concerned
members to a brief, private exchange and issue a rapid, non-binding advisory note
outlining possible WTO implications. Light in form but strong in signalling, such notes
would help members clarify or adjust policies before formal litigation begins. Because
participation would remain voluntary and confidential, it would not constrain sovereignty,
yet it would lower the political incentives for unilateral escalation. In this way, the
mechanism would transform the Director-General’s underused good offices function into
a permanent preventive-diplomacy instrument, enhancing the WTQO’s ability to manage
disputes early while preserving the existing adjudicatory balance.

Together, these three reforms create a continuous early-intervention system. The MFN
notification-and-standstill mechanism ensures transparency before tariffs are imposed,
the ROO soft reference benchmark promotes consistency in origin rules, and the Early
Warning and Good Offices Facility enables quiet mediation once tensions emerge. Aligned
across policy, regulatory, and dispute stages, they build layered transparency that
strengthens WTO stability without changing its core treaties.

5.2 National-Level Implications: Compliance as Strategy in Asymmetric Trade Relations

5.2.1 From Fast Response to Long-Term Resilience: Policy Lessons for Government
Adaptation

Vietnam’s response to the 2025 tariff confrontation with the U.S. demonstrates how a
middle-income economy can employ rapid negotiation and procedural agility to mitigate
asymmetric trade pressure. Within weeks of Washington’s announcement of a 46%
reciprocal tariff, Hanoi concluded a revised agreement that lowered the rate to 20%. This
swift outcome reflected exceptional coordination across ministries and an ability to
translate compliance into negotiation leverage. According to Dragon Capital, the
settlement enhanced Vietnam’s regional competitiveness by reducing tariff exposure to
levels nearly as low as those of regional peers, reinforcing investor confidence and
averting potential GDP losses. ¢4

Yet, beneath this success lies a deeper structural limitation. Vietnam’s actions in 2025
primarily served as a crisis-management strategy to resolve a bilateral dispute rather than
as an engine of long-term transformation. The regulatory reforms introduced through
Decrees 73/2025 and 259/2025, and the new certificate-of-origin procedures, were
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reactive, designed to address the immediate tariff threat from the U.S. Once the dispute
de-escalated, these mechanisms lost momentum. The episode reveals that while rapid
compliance can secure short-term stability and maintain market access, it does not
automatically strengthen a country’s industrial foundations or reduce strategic
dependency.

A comparable trajectory can be observed in Thailand. Facing similar tariff pressure,
Bangkok achieved a more favourable outcome by successfully negotiating a reduction in
the U.S. reciprocal tariff from 36% to 19%. This agreement was secured through a series
of regulatory commitments, most notably the strengthening of rules-of-origin
enforcement and the centralisation of certificate-of-origin issuance under the Department
of Foreign Trade to prevent false origin claims.'®> Thailand’s response is quite similar to
Vietnam’s. Both countries reacted quickly and eased U.S. tariff pressure through stricter
rules of origin and negotiations. However, these actions primarily addressed the
immediate issue with the U.S., and it remains unclear whether they will yield lasting
benefits for long-term industrial development.

Vietnam and comparable economies must pursue two complementary strategies to
move from fast response to long-term resilience. First, governments must continue the
process of localisation in key industries, especially those most exposed to rules-of-origin
disputes such as textiles, electronics, and machinery. Developing upstream capacity in
fabric production, semiconductor packaging, and mechanical components can gradually
reduce reliance on Chinese inputs and lower vulnerability to external tariff shocks.
However, localisation should be strategically targeted rather than universal.
Concentrating resources and technology transfer in a few critical value-chain segments
can yield faster outcomes and generate spillover effects across related industries. For
instance, investments in domestic textile-dyeing and finishing enhance proof of origin and
improve environmental standards and industrial upgrading. Over time, such targeted
localisation transforms compliance measures from defensive reactions into productive
drivers of competitiveness.

Second, in the short to medium term, export diversification is essential for Vietham and
other economies that rely heavily on the U.S. as a key destination for their goods. The
U.S. remained Vietnam’s single largest export market, accounting for roughly one-third of
total export revenue in the first half of 2025. At the same time, shipments to China, the
EU, and regional neighbours also increased, supported by Vietham’s growing network of
FTAs.'% This experience is shared across the region: economies such as Thailand,
Malaysia, and Indonesia have utilised similar trade agreements, including the CPTPP,
RCEP, and bilateral pacts with the EU, to expand exports to alternative markets and
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<https://www.nationthailand.com/business/economy/40053826> accessed 20 October 2025.
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mitigate exposure to fluctuations in U.S. demand. These agreements provide institutional
stability and open access to diversified consumer bases, allowing smaller economies to
sustain export growth even amid great-power trade tensions.

5.2.2 From Reactive Adjustment to Sustainable Innovation: Firm-Level Lessons

Vietnamese enterprises responded to the 2025 tariff confrontation with notable speed
and flexibility. A KPMG survey showed that manufacturers rapidly diversified their input
sources, adopted limited automation to offset cost inflation, and renegotiated supply
contracts to share tariff burdens.'®” These swift adjustments helped maintain production
continuity, preserve employment, and reassure global buyers that Vietham remained a
reliable manufacturing base despite trade turbulence. Their actions demonstrate that
private firms can act as primary stabilisers during external shocks, protecting value-chain
operations even when macro-level uncertainty is high.

Yet this reactive agility alone does not ensure resilience. Most firms treated the tariff
shock as a temporary disruption rather than an opportunity to redesign management
systems or upgrade capabilities. Once market conditions stabilised, many reverted to pre-
crisis routines. This pattern reflects a broader regional tendency to resort to short-term
coping mechanisms rather than engage in institutional learning. Sustainable
competitiveness, however, depends on transforming reactive behaviour into structured
systems for continuous improvement. The United Kingdom’s Amber Book provides an
instructive illustration: it codifies how government departments respond to crises through
coordinated procedures and post-event learning to strengthen institutional readiness. 68
The same logic can be applied at the corporate level - firms, industry associations, and
trade chambers can document lessons from trade disruptions, develop shared guidelines,
and integrate those practices into routine management. In this way, crisis experience
becomes organisational knowledge rather than temporary improvisation.

A second lesson concerns the fragmented and unequal nature of legal adaptation.
During the 2025 tariff period, hardship and renegotiation clauses appeared in contracts
between large exporters and multinational buyers, aligning commercial practice with the
UNIDROIT Principles and CISG jurisprudence. However, most small and medium-sized
enterprises (SMEs) lacked the legal capacity or bargaining power to adopt similar
mechanisms. Without structured support, SMEs remain vulnerable to contractual rigidity
during external shocks.

In this context, external support and standardised legal tools are essential.
International organisations have already developed relevant frameworks. The World
Bank’s Public-Private Partnership (PPP) Resource Centre offers a comprehensive Force

167 KPMG, ‘Supply Chains under Pressure: Strategies for a Shifting Tariff Landscape’ (KPMG, May 2025)
<https://kpmg.com/us/en/articles/2025/supply-chains-under-pressure.html> accessed 20 October 2025.
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Majeure Clauses Checklist and Sample Wording, including provisions for hardship-like
circumstances in infrastructure and procurement contracts,'%° which serves as a practical
guide for balancing risks during disruption. Similarly, the International Chamber of
Commerce (ICC) has developed two balanced Force Majeure Clauses, the Long Form and
Short Form,'7° which are now widely adopted and referenced by governments, including
those of the EU and the UN, as neutral contractual templates. These instruments illustrate
how global institutions can democratise access to adaptive contracting. For Vietnam and
comparable economies, integrating such standard clauses into trade-promotion
frameworks or national export templates would allow SMEs to embed legal resilience
within their operations without incurring prohibitive costs for individual legal drafting.

Vietnam’s 2025 experience thus reveals both the promise and the limitation of firm-
level adaptability under asymmetric trade pressure. Quick managerial and contractual
reactions prevented disruption, but their impact remains transient without supportive
institutions and long-term learning frameworks. The broader regional lesson parallels that
at the governmental level: speed must evolve into strategy. For smaller economies,
converting crisis improvisation into structured innovation, through systematic knowledge
sharing, state-assisted legal infrastructure, and continuous upgrading, offers the most
durable path toward resilience in global value chains.

6 Conclusion

This study analysed the 2025 Vietnam-U.S. tariff confrontation as a model for
understanding how transhipment, retaliation, and innovation interact in today’s shifting
trade order. The dual-rate tariff regime introduced under the IEEPA was not merely a
fiscal measure but a strategic device that blurred legal and political boundaries. By
targeting both Vietnamese-origin goods and those suspected of third-country origin, it
turned rules of origin into instruments of control and revived unilateral retaliation as a
policy tool. Within this environment, Vietnam’s adaptive response, which combines
regulatory transparency, industrial upgrading, and contractual adjustment, illustrates
how smaller economies can transform vulnerability into strategic resilience.

Viewed more broadly, the case reveals how trade governance evolves under multilateral
erosion. Transhipment disputes underscore the instability of non-harmonised rules of
origin, where ambiguity enables states to extend their economic jurisdiction beyond their
borders. Tariff retaliation demonstrates how reciprocity, once a cooperative principle, is
now used to justify unilateral action. Yet amid these disruptions, innovation emerges as a
stabilising force. State-level reforms, localisation policies, and the spread of hardship and

69 World Bank, PPP in Infrastructure Resource Center for Contracts, Laws and Regulations (PPPIRC): Force Majeure
Clauses Checklist and Sample Wording (2008).
170 International Chamber of Commerce (ICC), ICC Force Majeure Clause (“Clause”) (Long Form - Short Form) (2020).
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renegotiation clauses show that resilience now depends on legal and institutional
flexibility rather than rigid adherence to WTO norms.

The implications extend beyond Vietham. The weakening of WTO enforcement
underscores the need for procedural reform, particularly in areas such as transparency in
partner-specific tariffs, coordination on rules of origin, and the establishment of early-
warning mechanisms to prevent escalation. For middle-power and developing economies,
the lesson is that resilience stems from adaptability: transparency, diversified trade
structures, and innovation-oriented governance can more effectively offset asymmetries
than confrontation.

Any conclusion must remain provisional, as the tariff regime only took effect in July
2025 and its economic and legal effects are still unfolding. Much of Vietnam’s response
remains strategic intent rather than enforceable practice, and long-term outcomes will
require empirical validation. Still, the early evidence captures a structural
transformation: transhipment has become a proxy for regulatory reach, retaliation a sign
of weakened multilateralism, and innovation the key mechanism of adaptation. Vietnam’s
experience, viewed as a model, illustrates a broader shift in global trade governance from
fixed, rule-based systems toward more flexible and transparent forms of negotiation and
adaptation.
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